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Arising out of Order-in-Original No. 82/AC/Demand/22-23 fcr.:lycp: 18.07.2022, issued by
Deputy/Assistant Commissioner, CGST, Division-I, Ahmedabad-North

31cflcr1cf>ctT q)f ~ -qcr -qm Name & Address

1. Appellant

M/s Mahendrasinh Jujarisinh Bihola,
101, Sukriti Apartment, Nr. Dharnidhar Villa,
Krishna Nagar, Ahmedabad-382330

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-I, Ahmedabad North
,Ground Floor, Jivabhai Mansion Building, Aashram Road, Ahmedabad -
380052

al anf@ ga 3r@ta mgr srii)s 3rra aa ? at a sa mar a uR zqenferf
Rh sag ·Tg er 3rf@art al srf@a z g+terr 3r4a ugd a var &t

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

qrdl qt gItgrur smrar
Revision application to Government of India :

(1) €ta 3qr<a grca 3pf@en~u, 1994 cffr mxr rn flt aa; ·rg mai a a q@la
tITTT "cf>l" "ljlf-tfffi rem uqa a ziaifa yr)era 3a 3ref afra, a rat, f@a
+ianrra , Ga f@4mt, a)ft if#a, Ra q rd, ir mf, { Rec6Rt : 110001 "cf>l" cb1 \i'fFl1
aft
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 1.10 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section ( 1) of Section-35 ibid :

fi) uf mm #6j znf #r us 4t zr arap fa#t rusrri u 3rr1 #rgr i
m fcRfr nasrwr a aw rssrr m urd zy if T-f, m fcITTtr 'fjO.§illlx m~ ~ "ifffi
% fcRfr cf>lx'{5]14 T-f m fcntfr 'fjO.§illl-< T-f "ITT l=fR1 4Ran a hr g&{ st I

(ii) . In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory o,;(fr~arehouse to another during the course of
processing of the goods in a wareh~f?Pi.~~~0r~gtwhether in a factory or in a warehouse.
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(q) rd # as fa8t r, UT ~~ B frn:rfimf l'!IB "CR m •Trfr Raf4fur i sq@tr zc a ma R
~p m- 1w: m- l=fPwf B iJl1~ m- <ffITT' fa0l g, u q2atfaff at

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods

. which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if Gura at .Una zyca :r@'R m- ~ \iff ~ m-1%c l=jR:[ at nr{ & sjh arr uit gr
r qi Pu # gar@a 3nrg, r8 tr uRa at wr R m <TTG 'Ff fa arfefrm (i2) 1998
eITTT 109 arr fgar fag mrg st I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

a4ta sna zye (r4t) Praa), 2001 m- frn:r:l 9 -~ 3@T@ FclPJFcf1,c >[q'5I ~ ~-8 11 c:'r
~ -q_ Mim 3lmT m- >lfTI 3lmT )fa Reita TIM ml ft el-mr?gr vi 3r4ta 3met at
al-at ,fji er fra 3la fclrriT ural alfy Gr# er grar ~- cm ~ <B" 3@T@ eITTT
35-~ B~ 'C!5l' <B" :f@'R a qd # re1 €tr--6 arr; #6t mTI 'lft ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~fc'rG,;, 3TWcfrf m- m2:f usf vicar vm ga clqt u Gra a 'ITT m m 200 /- tm=r :r@'R
a61 Gg 3ftx urgi icv van ga ala a vlflGT 'ITT m 1 ooo /- ctJ 'CJJW :r@'R cn"r \iTTT[ 1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ta gen, taqr zyca vi araz r4GR aznfeav cB" ~~ ~:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu Unar zrca 3rfefzm, 1944 ctJ tTRT 35-.fr/35-~ m 3@1'@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to:­

(6) qfRaa ufba 2 (1)a i sag rgir # arc4rat 6t 3rfta, r@tat a mm ti v4tr ze,
a€hr sna zcen vi hara 3rfl4ta =zrznf@ear (R@rec) ant uf?a eh#ta ff8at,
~$l-lcllcillcl -i?f 2nd l=ll"ffi, islgp--11ct1 'J..fcR ,'3-RRcIT .frR~.J-ttP-l~lisll~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.

a,d a.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule-6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf gr mat i a{ pea 3r2vii nar mrr eh & at r@ta p sitar fg #h al 'TTffR
fa a fan u a1Re; gr a cfi sha g; s9 f frat udl rf au fa
zrenfenf 3r4tar mrznf@raw at va 3rft u 4tua cl5l" -qcn 3IT"~ fclR:rT \iTim t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) arznrcau ca 3rf@er~zm 1g7o zrn vigf@er #6t~-1 cfi 3IB<ffi frimfur ~~ '3cK7
~<TT~ 3TITTf <ll!Tift-l?.lfcr frr11fll1 mmrt) cfi 31ml Tl~-~ cJfr -qcn >fRl cR ~.6.50 tm°
a Ir1rau g,ca fee au zf a1Reg+

Q One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za sit if@ea Tai al firwa cf@ min cJfr 3j ft en 3naff fhzn Grat ? uit
vat yea, a€hi sari zgc gi hara arfl#ta nznf@rvr (affff@) Pm, 1982 i
f1i%cr t I

0

(7)

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

v#tat zgcan, €h Una yen vd mTcITT sr41fta +znrnrf@rear (free), a uf sr4kl #
mt afari (Demand) Vi is (Penalty) cnT 1o% qa oral am farf ?1zraifh,
3ff@raa qaGa 1o a?tsu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

#4lasul yea 3it haraa siafa,frgh "afar a6lir(Duty Demanded) ­
(i) (Section) is upazafufRafr,
(ii) Ra reaadz 2fsz s7fr;
(iii) @z#fez fail#u absaaauft.

<:;) ~wf "GJm '"ffi1ffl·'3flt@• ~~ wf "GJm ctf1" gerar #, erflarRaaa k fz qff a-a
fur+a.

. For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr 3nrar#uf arftaufraur aqrsi zyea srzrar yes uras Ra1Ra al atii fg mg yes
w 10% WIBR "lR '3ITT' "Gl"ITTha ave fa4fa lasaus#10% WIBR "lR~ "GfT~%I

In view of above, an appeal against ,is~~II lie before the Tribunal on
payment of 10% of the duty demanded wher.~clti-ty;.t!~ehijy;..?{ld penalty are in dispute, or
penalty, where penalty alone is in dispute.'0;~/l,y·.,.·0,~i~~l)
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F.No. GAPPL/COM/STP/688/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Mahendrasinh Jujarisinh Bihola, 10 I,

Sukriti Apartment, Nr. Dharnidhar Villa, Krishna Nagar, Ahmedabad - 382330 (hereinafter

referred to as "the appellant") against Order-in-Original No. 82/AC/Demand/22-23 dated

18.07.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division l, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

Briefly stated, the facts of the case are that the appellant are holding PAN No.

AMMPB5277E. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income of Rs. 29,06,003/- during the FY 2014-15, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194€, 1941, 194H, 194J (Value from Form 26AS)" filed with the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of' providing taxable services but had neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant were called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26S, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. AR-I/Mahendrasinh/

S.Tax-UNREG/2014-15 dated 29.09.2020 demanding Service Tax amounting to Rs.

3,59, I 82/- for the period FY 2014-15, under proviso to Sub-Section ( 1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition or penalties under Section 77(1)(a), Section 77(1)(c),

Section 77(2) and Section 78 of the Finance et, 1994. The SCN also proposed recovery of

un-quantified amount or Service Tax for the period FY 2015-16 to FY 2017-18 (up to June­
17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 3,59,182/- was

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further,

(i) Penalty of Rs. 3,59,182/- was also imposed on the appellant under Section 78 of the

Finance Act. 1994: (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77
a 'he Finance Act, 1994.re«-s.°$·
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3. Being aggrieved with impugned order issued by the adjudicating authority, the

appellant have filed the present appeal under Section 85 of the Finance Act, 1994 on

24.01.2023 along with the application seeking condonation of delay.

4. On going through the appeal memorandum, i find that the impugned order was issued on

18.07.2022 and the same was received by the appellant on O 1.08.2022. The present appeal, in

terms or Section 85 of the Finance Act, 1994, was filed on 24.01.2023. The appellant have

requested to condone the delay in his Application seeking condonation of delay, on the grounds

as mentioned below:

I. The appellant had an accountant who was looking after accounts of the appellant.

2. On 31.08.2022, the accountant left the work without informing anyone about the

receipt of the impugned order. The appellant came to know about the status of the

impugned order only when the department approached them for recovery on

03.01.2023. Thereafter, search was initiated for the impugned order and once the

same was found, it was sent to the consultant for filing appeal on 09.01.2023.

3. Due the above reason the appeal was filed delayed.

4.1 Personal hearing in the matter of Application for condonation of delay was held on

17.05.2023. Shri GopaJ Krishna Laddha, Chartered Accountant and Ms. Anjali Bhatia,

Chartered Accountant, appeared on behalf of the appellant. They reiterated submission made

in application for condonation of delay in filing of appeal.

0 5. I find that in terms of Section 85 of the Finance Act, 1994, the appellant were required to

file the present appeal on or before 30" September, 2022 as the impugned order was received by

them on 01.08.2022. However, the appeal was filed on 24.01.2023; i.e. after a delay of 115 clays

from the last day of filing of appeal.

5.1 . It is observed. that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the elate of receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 or the Act, the Commissioner (Appeals) is empowered to condone the

delay or to allow the filing of an appeal within a further period of one month thereafter, if he

5
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is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

with in the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION 85. Appeals to the Commissioner o,/Central Excise (Appeals).-

(I) ny person aggrieved by any decision or order passed by an adjudicating authority

subordinate to the Principal Commissioner of Central Excise or Commissioner of

Centred Excise may appeal to the Commissioner of Central Excise (Appeals).

(2) Every appeal shall be in the prescribedform and shall be verified in the prescribed

manner.

(3) n appeal shall be presented within three months from the date of receipt of the

decision or order of such adjudicating authority, relating to service tax, interest or

penalty under this Chapter, made hefore the date on which the Finance Bill , 2012,~
receives the assent of the President:

Provided that the Commissioner of Central Excise (Appeals) may, ifhe is satisfied that

the appellant was prevented by sufficient cause from presenting the appeal within the

aforesaid period of three months, allow it to be presented within afurther period of three

months.

(3A) An appeal shall be presented within to months from the date of receipt cf the

decision or order of such adjudicating authority, made on and after the Finance Bill, .

2012 receives the assent of the President, relating to service tax, interest or penalty

under this Chapter :

O

Provided that the Commissioner of Central Excise (Appeals) may. ifhe is satisfied that ()

the appellant was prevented by sufficient cause ji-om presenting the appeal within the

aforesaid period of two months, allow it to be presented within a further period of one

month."

5.2 find that in terms of Section 85, the limitation period of two months for filing the

appeal in the present cases starts from 0 1.08.2022 and the appellant were required to file the

appeal on or before 30.09.2022. However, the appeal was filed on 24.01.2023, i.e. after a

delay or 115 days lhrn1 the last day or liling or appeal. Therefore. I reject the said appeal
considering Section 85 (3/\) or the Finance /\ct. 1994, as I have no jurisdiction to condone the

'lay beyond the condonable period of' one month.

6
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6. In view of the above discussion and well settled law, without expressing any opinion on

the merits of the case, I reject the appeal filed by the appellant on the grounds of

limitation.

The appeal filed by the appellant stands disposed of in above terms.

«

6uoj,2°?-.
11 es 1 Kumar)

Commissioner (Appeals)

•
/\ttcsted

(R C(iyur)
Superintendent(Appeals);
CGST, Ahmcclabad

By RPAD / SPEED POST

To,

MIs. Mahendrasinh Jujarisinh Bihola,

10 I, Sukriti Apartment,

Nr. Dharnidhar Villa, Krishna Nagar,

/\hrncdabacl - 382330

The Assistant Commissioner,
~

CGST, Division-I,

hmedabad North

Date: 18.05,200-3

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division I, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

59Guard File

6) PA file
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